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Court of Appeals of the District of Columbia 


No. 4995. 


A. W. Lafferty, Appellant, | 
vs. ! 

Howard Sutherland, as Alien Property Custodian. 


a Supreme Court of the District ol‘ Coluipbia. 

Equity. No. 49141. | 

! 

A. W. Lafferty, Plaintiff, j 

i 

vs. 

! 

Wilhelm Ernst Meyer, Rudolph Meyer, Maki]a Ottilik 
Ruckdeschel, Eugen Ruckdescliel, Maria Eisenlbhr, Ellen 
Pettenkoffer, Gertrude Weissflog, Leonine Rjemy, and 
Ereifrau von Puttkamer, Copartners, Trading iunder the 

.7 1 ‘ | 

Xame of Ernst Fr. Weissflog, and Howard Sutherland, 
as Alien Property Custodian, Defendants. 

I 

United States of America, 

District of ('(tlmubia , ss: 

' 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in jsaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovp-entitled 
cause, to wit: 


1—4-995a 
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1 Suit for Accounting and Enforcement of Lien for 

Attorney Fees. 

Filed December 5. 1928. 

In the Supreme Court of the District of Columbia. Holding 

an Equity Term. 

Equity. Xo. 49141. 

A. \V. Lafferty. Plaintiff, 
vs. 

Wilhelm Ernst Meyf.r, Rudolph Meyer. Maria Ottilie 
Ruckdeschel, Eugen Ruckdeschel. Maria Eisenlohr, Ellen 
Pettenkoffer, Gertrude Weissllog, Leonine Remy, and 
Freifrau von Puttkamer. Copartners, Trading under the 
Xame of Ernst Fr. Weissllog, and Howard Sutherland, 
as Alien Property Custodian, Defendants. 

9 

I. Plaintiff states that at all the times herein mentioned 
he was and now is an attornev at law, dulv admitted to 

• 7 • 

practice as an attorney and counsellor at law in all the 
courts of the State of New York, and the Supreme Court 
of the United States, and that plaintiff was at all said times 
and now is actively engaged in the practice of law in the 
State of Xew York, and that his legal residence is bio Park 
Avenue, Xew York City, Xew York. 

II. That at all the times herein mentioned Phelan Beale, 
Esquire, was an attorney at law, duly admitted to practice 

as such in! all the courts of tin* State of Xew York, 

2 a member of the well known firm of Bouvier, Caffey 
& Beale, 165 Broadway, Xew York City, and that dur¬ 
ing all said times herein mentioned said Phelan Beale was 
actively engaged in the practice of law in the State of Xew 
York, with his office address at 165 Broadway, Xew York 
Citv, Xew York. 

III. That at all times herein mentioned Paul C. Schnitz- 
ler, Esquire, wasian attorney at law duly admitted to prac¬ 
tice in all the courts of the State of Xew York, was a for¬ 
mer resident of and a Judge of a court of record in Ger- 
manv, and that during all the times herein mentioned said 
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Paul C. Schnit/der was actively engaged in the! practice of 
law in tlie State of Xew York, and that his officf address is 
-7 William Street, Xew York Citv, Xew York. ! 

^ . * ■ i 

IV. That at all the times herein mentioned the)defendants 
Wilhelm Frnst Meyer, Rudolph Meyer, Maria Cjttilie Ruck- 
desehel, Fugeu Ruekdesehel, Maria Fisenlohr, F)len Potten- 
koffer, (i(‘rtrude Weissfiog, Leonine Remy an|d Freifrau 
von Pullkamer, wore residents of and domiciled in Ger¬ 
mane, and were and are co-partners tradius: under the firm 
name of Frnst Fr. Weissfiog, and that the address of said 
Wilhelm Frnst Meyer and Rudolph Meyer is care of Frnst 
Fr. Weissfiog, Gera Reuss, Germany, and that jhe address 
of Maria Ottilie Ruekdesehel, Maria Fisenlohr,| Fllen Pot- 
tenkotTer, Gertrude Weissfiog, Leonine Remy aiid Freifrau 
von Puttkamer is care of Dr. Reinhart Geigcl,| Karlsplatz 
o I. Munich, German v. 

V. That the defendant Howard Sutherland is 
3 Alien Property Custodian of the United [States and 
is sued in his official capacity as such Ajlien Prop¬ 
erty Custodian, and that his official address as [such Alien 
Properly Custodian is Washington, District of (lolumbia. 

VI. That prior to the world war said co-partnership firm 
of Frnst Fr. Weissfiog had cash and other assets in the 
United States of an aggregate value in excess jof $3,000,- 
000.00, and that under the authority of the Trading with the 
Fnemy Act said cash and other assets were seized| and taken 
into the custody of the Alien Property Custodian, subject 
to such disposition as Congress might make after the end 
of the war. 

YIT. That prior to the world war and until the present 
time there existed in Berlin, Germany, a Germjan-Ameri- 
can Commercial Association, at 12-14 Xew Wilhelm Street, 

L • 

1 Ik* German name of which is Dent sell Amerikanischer 
Wirtschaftsverband, the purpose of which association was 
and is to protect and further the interests of it|s German 
members having business or interests in the Unit]ed States, 
and that at all times herein mentioned said eo-pijirtnership 
firm of Frnst Fr. Weissfiog was a member of said associa¬ 
tion, and that before the world war and immediately fol¬ 
lowing the said war said Phelan Beale was the American 
attorney for said association. 


i 
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VIII. That on October 18, 1019. through the intermediary 
of said I)eutsell Amerikaniseher Wirtsehaftsverband said 

firm of Ernst Fr. Weissflog employed the aforesaid 

4 Phelan Beak* jointlv with the aforesaid Paul C. 

Sehnitzler to take all necessary steps to procure the 

release from custody of the aforesaid cash and assets of 
said co-partnership firm in tin* hands of the Alien Property 
Custodian in excess of >}0,()()().()()().00 in value, and to take 
the initiative before tin* appropriate committees of Con¬ 
gress and United States (Jovernmont officials to bring about 
suitable laws, rules and regulations leading to such release, 
and that said copartnership firm as a part of said negotia¬ 
tions forwarded to said Phelan Beale and Paul C. Sehnitz¬ 
ler, through the intermediary aforesaid, under date of Oc¬ 
tober 18. 1910, written authority to act of said firm of Krnst 
Fr. AVeissflog in the behalf aforementioned, and did then 
and there agree to pay to said Phelan Beale and Paul C. 
Sehnitzler a contingent fee* of 1 r /t upon all of said eus- 
todianized property that might subsequently be released, in 
consideration of tjie services of said Phelan Beak* and Paul 
('. Sehnitzler. Said written document last referred to, in 
photographic copy, is hereto attached and made a part of 
this complaint, together with an English translation, both 
being marked “Exhibit A." 

IX. That said Phelan Beak* and Paul C. Sehnitzler ac¬ 
cepted said employment under the terms of said last men¬ 
tioned written document and entered upon tin* work of pro¬ 
tecting the property rights of said firm of Ernst Fr. Weiss- 
fiog pertaining to tin* aforesaid custodianized assets in the 
United States, and after tin* official end of the war in 1921 
became active in urging appropriate legislation by Con¬ 
gress for the release of said custodianized property and 
carried on said work skill full v and energetically, devoting 

much time thereto, and expending large sums for 

5 printing, clerical help, and other disbursements in 

that behalf. 

X. That early in the year 1921 said Phelan Beale and 
Paul C. Sehnitzler. in order to further aid said firm of 
Ernst Fr. Weisstlog in tin* recovery of said custodianized 
cash and other assets from the Alien Property Custodian 
entered into a written contract with this plaintiff, engaging 
the services of this plaintiff to act jointly with said Phelan 
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Beak* and Paul C Schnitzler in the matter of procuring the 
passage of appropriate legislation for and the jultimate re¬ 
lease by the Alien Property Custodian of sai<) custodian- 
ized cash and other assets of said linn of Ernst] Fr. \\ eiss- 
flog, agreeing thereby that this plaint iff should have one 
third of the fee of 1 U to be paid by said firm df Ernst Fr. 
Weissflog, and that thereafter this plaintiff took the lead 
and assumed the major burden of said work. 

XI. That by a letter written by this plaintiff on Novem¬ 
ber 25, 1921, to said firm of Ernst Fr. Weissflcg said firm 
was duly advised of the matters and things set forth in 
paragraph X hereof, and that by a letter date<jl December 
15,1921, from said firm of Ernst Fr. Weissllog to this plain¬ 
tiff in reply thereto said firm agreed and assented to the 
new contract whereby as aforesaid this plaintiff had been 
employed jointly with said Phelan Beale anjd Paul C. 
Schnitzler as aforesaid. Said last mentioned letter, in pho¬ 
tographic copy with an English translation, is jhereto an¬ 
nexed and marked “ Exhibit BP’ 

6 XII. That thereafter, at the special instance and 

request of said firm of Ernst Fr. Weissflogj, and under 
its agreement to pay for said services a contingent fee of 
\ c /c on the ultimate release of said money and property to 
said Phelan Beale, Paul 0. Schnitzler and this pljaintiff, the 
said Phelan Beale, Paul C. Schnitzler and thjs plaintiff 
did perform services of great value for said firm of Ernst 
Fr. Weissflog, by the preparation and printing of many 
joint briefs which were duly presented to the vajrious com¬ 
mittees of Congress having proposed release legislation in 
charge, and to the President of tin* l nited States! and other 
Government officials who would exert an mfiueijice on the 
course of the United States in the matter of thejrelease of 
said property, and that in these briefs said Pheilan Beale, 
Paul U. Schnitzler and this plaintiff set forth exhaustively 
and at great length the decisions of the Supremj* Court of 
the United States, the writings of publicists an<j] the pre¬ 
cedents of the United States in former wars, to ishow that 
Congress ought to pass release legislation restoring to said 
firm of Ernst Fr. Weissflog its custodianized n^oney and 
property aforesaid. j 

XIII. That in the said performance of his saidj duties to 
said firm of Ernst Fr. Weissflog as aforesaid this plaintiff 

2—4995a 1 
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appeared many times in person and argued orally before the 
various committees of Congress, and the Alien Property 
Custodian, and otlier Government officials having to do with 
such release legislation, and the making of recommenda¬ 
tions with, reference thereto, and that said services 

7 of this plaintiff were of great value to said firm of 
Ernst Fr. Weissfiog, and contributed materially, first, 

to the passage of the first partial release* law of March 4, 
1923, known as the Winslow Law, and second, to the passage 
of the second and general release law known as the Settle¬ 
ment of War Claims Act of 192S. 

XIV. That in tin* further performance of his duties to 
said firm of Ernst Fr. Weissllog as aforesaid this plaintiff 
conducted a long and expensive* correspondence with said 
firm of Ernst Fr. Weissllog. at its special instance and re¬ 
quest, and kept said firm constantly advised as to progress 
and as to how to prepare and file tin* applications of its 
members with the Alien Property Custodian for tin* release 
of its said money and property under the two release laws 
aforesaid, and that the disbursements of this plaintiff for 
printing in that ibehalf, for cablegrams, postage*, railroad 
fares to Washington, hotel bills, and other incidental ex¬ 
penses amounted to many t housands of dollars : 

XV. That said firm of Ern>t Fr. \Y ’eisstiog appno ed and 
ratified the expenditure of said time and labor and disburse 
ments by this plaintiff by repeated letters to this plaintiff, 
and by such repeated letters expressly reiterated its promise 
to pay the fee of 1V on tin* ultimate releast* of its said 
money and other property by the Alien Property < histodian. 
That three of said letters from said firm of Ernst Fr. Weiss¬ 
fiog to this plaintiff dated respectively April 11, 1922, Au¬ 
gust 17, 1922. and September lb, 1922, are hereto attached in 

photographic copy, with English translations at- 

8 tached thereto, and are respectively marked “Ex¬ 
hibit CV* “Exhibit 0.'* and “Exhibit E.” 

XVI. That certain claims were filed with the Alien Prop¬ 
erty Custodian spoil after March 4. 1923, when the said 
\\ inslow Law was enacted, under the advice and instruc¬ 
tions of this plaintiff, by said firm of Ernst Fr. Weissflog, 
under which sail’.!firm and its members, defendants herein, 
have received many thousands of dollars, and that follow¬ 
ing the passage of the general release law aforesaid of 
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.March 10. 1928, said firm of Ernst Fr. Weissljlog and its 
membeis dctcndants liorein have renewed saidj claims be- 
1 ore the Alien Property Custodian, and tliat under both 
oi saidj eleasc laws and 'aid applications said firm of Ernst 
hr. M eissflog and its respective members, defendants 
herein, ha\ e now received in hand a sum of ap] iroximately 
^1,500,000.00, and is about to receive* under sai^l laws and 
applications additional sums in excess of ,500,000.00 ad¬ 
ditional, making aggregate releases exceeding .*‘3,000,000.00. 

XMI. That prior to tin* filing of this suit, for a good and 
valuable consideration to each of them from this plaintiff, 
the said Phelan Beale and Paul C. Schnitzler, each sold and 
assigned to this ])laintiff all claims and rights of >aid Phelan 
Beale and Paul C. Schnitzler against said linn of Ernst Fr. 
\\ eissflog and its members, defendants herein), including* 
the 1 ii»ht ot said Phelan Beale and Paul C. Sclnjitzlcr each 
[° a owe-third of the fee of 1 J agreed as aforcsiid by said 
tinn ot Ernst I r. A\ eissflog to 1 x* paid for all the services 
atoresaid of said Phelan Beale, Paul C. Schnitzler and this 
plaintiff. 

III. That no part of said contingent j fee of 1% 
has ever been paid either to Phelan Beal^, Paul C 
Schnitzler or to this plaintiff, and that a sum | exceeding 
•>30,000.00 as said fee of 1 % is now due and ovdng) from said 
him ot Ernst hr. M eissflog, and each of its members, de¬ 
fendants herein, to this plaintiff for the services! faithfully 
peiioi mod as aforesaid, and that said services whore worth 
iar more than said approximate sum of upwards of 830 - 

000.00. 1 f 4 

XIX. lhat prior to the filing of this suit tliijs plaintiff 

made demand for settlement, or arrangements for settle¬ 
ment, of said fee of V/c so due this plaintiff, and that de¬ 
fendant Ernst Fr. W eissflog, and its respective [members, 
defendants herein have each refused and still refuse to 
make such settlement or arrange for such settlement or to 
pay to this plaintiff anything whatsoever for his years of 
service aforesaid, and for his thousands of dollars of dis¬ 
bursements, or for the services of said Phelan Beale and 
Paul ('. Schnitzler, aforesaid. j 

XX. That said firm of Ernst Fr. Weissfiog, aijid his re¬ 
spective members, defendants herein are just abekit to re 
eeive all the balance of their said custodianized! property 
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and money returnable to them under the two laws, and ap¬ 
plications pending before the Alien Property Custodian 
aforesaid, and that on such final release said money and 
property will be immediately taken out of the United States 
by said Ernst Fr. Weissflog, and its respective members, 
defendants herein, which would defeat this plaintiff in the 
recovery of said fee of 1C due this plaintiff for the 
10 services aforesaid in aiding in tin* recovery of said 
money and properly. 

XX. That by reason of the premise- this plaintiff hereby 

asserts an equitable lien upon the balance of the eustodian- 
ized money and other property of said firm of Ernst Fr. 
Weissflog, and its respective member-, defendants herein, 
remaining in theihands of the Alien Property Custodian to 
the amount of approximately but in order that 

said lirm of Ernst Fr. \\’ei»fiog may mu he hampered <>r 

delaved in the earlv release of all its remaining; custodian- 

• • 

ized money and other assets above the approximate amount 
due this plaintiff.; this plaintiff hereby waives hi- lien as to 
all such custodianized money or other assets over and above 
the sum of $30,000.00. 

XXI. That by reason of the premises this plaintiff is en¬ 
titled to an accounting from said firm of Ernst Fr. Weiss 
flog. and each of its members, defendants herein, so that 
it may be ascertained exactly how much money and other 
property has been released by the Alien Property Custo¬ 
dian to said firm of Ernst Fr. Weissflog. and its members, 
defendants herein, and tin* exact amount of fees now due 
this plaintiff by reason of the premi>es as herein alleged 
and set forth, and that this plaintiff may have a decree for 
the moneys so found to be due him upon such accountin.tr. 

XXI [. That plaintiff is without full, complete and ade¬ 
quate redress at law. 


11 


I* rat/rf for lirlicf 


Wherefore Plaintiff pravs the Court for the following re¬ 

lief: 

First. That subpuma issue for each of tin* defendants 
above named commanding them to appear and answer this 
complaint, as required by law and the rules of this Court. 

Second. That the Court will establish by its decree that 
this plaintiff is entitled to a fee of 1C upon the value of all 
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money and other property so far released by th<[ Alien Prop¬ 
erty Custodian to said firm of Ernst Fr. Wejssflog as re- 
eit(»d in this complaint. 

Third. That this court will order an accounting between 
said firm of Ernest Fr. Weissflog, and each of its members, 
defendants herein, to establish the exact value of all monev 
and other property released to said defendants as afore¬ 
said. j 

Fourth. That pending such accounting and (the final de¬ 
cree of this Court tin* Alien Property Custodial! be required 
to retain money or other property of the vajlue of $30,- 
000.00, and that said Alien Property Custodial), defendant, 
be required to disclose if he now holds a balailice due said 
linn of Ernst Fr. Weissflog, and its respective members, 
defendants herein, of as much as $30,000.00. i 

Fifth. That the Court will establish by its (decree that 

this plaintiff has a lien upon any such balancej up to $30,- 

000.00 for the attorney fees herein sued for. | 

• 

Sixth. 'Flu.it this Court will by appropriate oijder and de¬ 
cree subject such balance in the hands of the Alien Property 
Custodian to the satisfaction and payment of such attorney 
fees as shall In* found to be due this plaintiff in this suit. 

Seventh. That this Court will grant un,to Plaintiff 
12 such other, further or different relief a|s the facts 
may show to be meei and proper in the premises. 

A. W. LAFFERTY, 

\PIainf iff. 

RICHARD L. MERRICK, 

Atfnrnrif for Plaint iff . 

I rrification. 

District of Columbia, 

(' it tj < if 11 ’ash in (ft o n . ss; j 

A. W. Lafferty, being first duly sworn, on his o^th states: 

j 

1 am the plaintiff named in the foregoing complaint. I 
have read over said complaint and know its contents. Each 
and every statement made in said complaint isj true as I 
verilv believe. 

A. W. LAFIfERTY. 


! 
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Subscribed and sworn to befon me this bth day ot* De¬ 
cember, 10*28. 

[notarial sIkai.. | JAXFT \Y. LAK K. 

Xofartf Public. 

Commission Expires May 12. 1021. 


12 


* Fxhibit A. *' 


Berlin. IS ()ktober, 1010. 

In Saehen dor Rechtsvert retun.ir zur (ieltendmaclmnu - dcr 
mir nus der Besrhlnirnahmo. Kin/.iehmm' odor dein Yerkauf 
seitens des Alien Propert\ Custodian in den YereiniiZ'ten 
Staatcn von Amerika zustohenden Forderunirs- mid Fimm- 
tumsreclite erteile icli dm Ilerren Reehtsanwiillen Paul ( 
Schnitzler. .‘>f> Nassau Street. New York and Phelan Beale 
i. Fa. Bouvier & Beale. Ida Broadway. New York Kollektiv- 
Vollmaclit, naeh ilirem best on Krmesseii ilinen ii*eei"*net 
erselieinmde Rechl >anwiilte mil der uericht lielien mid aus- 
senreriehtliehen Vert ret unu* meiner vorstohendon An- 
spriiclie zu betrauen. 

Fiir die hieraus entstehendeii Kosten bewilli^e icdi eine 
anteileuv (iebiihr von ein Prozent des fre’mvnebenen Wert- 
bet raires. 

KKXST FR. WFISSFLOC. 

(irya. ziitjlt ich mi hmncH dryjriiiffi u /n r- 
>•mii ii "fier (/esrllschat 1 cu . die micli 
nnf 'h'r rrrtrrhniff ihrcr ntfrrrssc}/ 

/• > ii a t f ni/ti a. 

Zetmell: 

(il'STAY WFISSFLOC. 

Vr.it. M FYFR. 


U 


* Fxhibit A." 


Tranidat inn. 

Berlin, October 18. 1010. 

In the Matter pl‘ All Leiral Proceedings and presentations 
in connection with Claims for Property. and claims, in the 
Vnited States of America, which were contiscated. im- 
pounded or sold through the office of the Alien Property 
Custodian. 1 herewith confer a Joint Power of Attorney 
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upon the Lawyers: Paul C. Schnitzler, 35 Nassau Street, 
New York, and Phelan Beale, of the Firm cjf Bouvier & 
Beale, 165 Broadway, New York, and confer u])on them 
the power to otherwise appoint in their stead Attorneys 
who are to appear and represent me in the Cpurts, or out 
of the Courts, in behalf of my claims. 

I hereby agree to pay one per cent upon tljie values re¬ 
deemed for all the work and expenses in connjection there¬ 
with. 


[LOG, 

those per- 


(Signed) ERNST FR. WEISSH 

Gera, alstt herein} actinp for 

sons or associations whom j / am em- 
pniecred fn re present. 

Witnesses: 

(iFSTA V \V KISS FLOG, 

-MEYER. 




15 “Exhibit B." 

Ernst Fr. Weissflog. 

Fernsprecher: No. 27, 55 und 176. 

| 

I 

Telegramm-Addesse: Ernstfried Gerarpuss. 

Gera, Reuss, 15 Dezerjnber 1921. 

Herrn. 

A. W. Lafferty, j 

New York, 

Broad wav, 120: 

• ' i 

Die Geschaftsleitung Abtlg. 7/0. MN. 4. j 

Ieh erhielt I lire Zuschrift void 25. Novbr.j und danke 
Ilmen verdindlichst fiir die mir hierin geraaehten Aus- 
fiihnmgen. Wenn ieh vorerst ini eh noeh nielijt dazu ver- 
^ehliessen konnt(», die von Ilmen verlangte Vollmaeht zu 
erteilen: >o geschah es lediglich aus dem Grunde, weil 
mir nach Luge der Sadie zuniichst nocli vielerl^i ungeklart 
erschien und ieh die Entwicklung der Binge er|st abwarten 
muss. Es spielen hierbei interne Yorgiinge eine we* 
sent 1 iclie Rolle. 
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( li ]>c ‘ }ia]u * niir jedocli vor, Ilmen meine Vollmacht in 
dvr von Ilmen irewiinschton Form zu uhermittoln, wenn die 
erwahnten Bedenken jre.srenstandslos »-eworden sind. 

Ieh ditto deshall>. vorerst meino Kntsehliessun<r abzuwar- 
ten und zeiohne 


Floeliaelit nn^'svoj]. 


FKXST FR. \VFISSFL( Hi 


BeilinU'(.rl111]”- BitH- ieh ;iut* .lie Aliteiliinirs-Xuinmor 
B(*zu.ir zu neliman. 


Id 


“ Fxhihit B." 


Translation 


Krnst Fr. Weisslloir. 


Bora, Re in 

Mr. A. \\ . Rafferty. 

120 Broadway, 

Xew York (’it v. 


•. December 1"). 1021 


Bear Sir : 


Received your letter of Xovemher J.jtli and tiiank von 
very kindly for the information contained therein. 

If I do not immediately yiw yon my power of attornev 
H is 1 localise the situation is not as yet fullv ,-lear to me 
and I await further developments. There "are some in- 
innate, matters in the rase that are an important factor. 

My intention is to send you a power of attorney as you 
surest when the matters above referred to are cleared 


up. 


I ask that you await my further advices. 

Verv truly yours, 

• • • * 

(Signed) KRXST I-’R. WFISSFLoC. 
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“Exhibit 0." 

Ernst Fr. Weissfiog. 

Kernsprecher: X<>. 27, 35 und 176[ 

! 

Telegramm Adresse: Ernst friend Gora|reusi 


Herrn. 

A. \Y. Lafferty, 

Xew York, 

120 Broadwav. 


Gera, Reuss, 11 A[p r il> 1022. 


Dio Geschaftsleitung Abtlg, 7 / 0. MX". 5.2 

| 

Ich bestatigo Union don Empfang Hirer Brjefe vom 20. 
und 21. Marx und danko Union vorbindlielist fur Hire Aus- 
fuhrungen. Memo bishorigo Stellungnahme soil niclit otwa 
bodeuten, dass ioli nunniohr da ran donko, Union die Vergii- 
tung zu entziehen, die Union nach Freigabe mpinos Eigen- 
tums zugesagt war, sondorn os ist lediglich die Unmoglich- 
keit, im Augenbliek mieli (lurch irgend welcfye weiterge- 
hendo Zusiehorung zu binden. 

Ich mdchto mil* .jedenfalls die Bemerkung erjauben, dass 
ich nach wio vor Ihro Bemiilnmgen iihoraus izu schatzen 
weiss, donon hervorragendo Bedoutung hoi dor Bearbeitung 
dor Matorie zukonimt, und ich wordo niclit undaiikbar genug 
soin, dioso Ihro Bomuhungen bei oinor spatenjn Regohing 
zu untorscliiitzon. 

Ich bitto deshalh, mir Hire lnformationcn aucli in 
Zukunft zukommen zu lassen, damit ich iibor dejn (fang dor 
Angolegonheit im klaren bin. 

Hochachtungsvoll, 

ERXST FR. WEISSFLOG. 


Bei Beaut wort ling bitto ich auf die Abtoilun|gs-Xiimmer 
Bozug zu nehmen. i 
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IS “Exhibit C." 

Translation 
Ernst Fr. Weisstlog. 

(icra, R e u s s, April 11, 1922. 

Mr. A. \V. Lafferty. 

120 Broadway, 

New York. 

Dear Sib: 

1 acknowledge receipt of your favors of March 20th and 
21s! and thank you verv much for vour comments. 

• • w 

My position heretofore does not mean that 1 contemplate 
withdrawing thy remuneration which I have promised you 
after the release of my property, hut it is a mere impossi¬ 
bility to take* any further definite steps here at the present 
moment. 

1 would like to say that 1 continue to appreciate your 
efforts, which are of great importance, and I will not he 
ungrateful enough to underestimate your efforts in a later 
settlement. 

Therefore, I would appreciate it if you will in the future 
also supply me with information on the subject. 

Very truly yours, 

(Signed) * ’ ERNST FR. WEISSFLOG. 

19 “Exhibit IV* 

Ernst Fr. Weisstiog. 

Fernsprecher: No. 27, 27 > und 17b. 

Telegranjm Adresse: Ernstfried Gerareuss. 


Hernn. 


Gera, Rettss, 17 August, 1922. 


A. W. Rafferty, 

New York. 

120 Broadway. 

Die Geschaftsleitumr Abtlg. 7 O. MN. f>3. 

[Written across face in pencil :| Promised sure. 

Ich heziehe mich auf Hire verschiedenen Mitteilungen 
wegen des neueipgebrachten Gesenzes wegen Freigabe des 
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i 

beschlagnahmten Eigen! urns bis zur Hone von 10.000 Dollar. 
Wie Ilmen bereits gelegentlich Hirer Anwesenheit in Ber¬ 
lin mitgeteilt wunle, beslelit die Gesamtsummy des von mir 
c . ! . 
zn fordernden beschlagnahmten Eigentums a{is Bestanden 

von Personen, die mir ilire Yertretung iibertjragen haben. 
Xun wiire es naliirlicli ein schwerer Xachteil, wenn auf die 
von mir angemeldte Sununa nnr 10.000 Ipollar 1‘reige- 
geben warden. Es rniisste unbedingl danach jjjestrebt wer- 
den, dass aneh die in meiner split eren Gesarht-Forderung 
cuthallenen einzelnen claims bei der Ereigabje des Eigen- 
lums bis zn 10.000 Dollar heriicksiehtigt wiiihlen. 

Fm di<* Vorbereilungen in diesem Zusiammenhange 
baldnibgliohst treffen zn kbnnen, bitte ich nnji Ihre Xach- 
rieht, welclir Massnahmen zn ergreifen sind, iiji Sonderheit, 
we I die Boscheinigungen mid notariellen Akte zn vollziehen 
sind, nm < 1 i<» Anmeldung der einzelnen claims fur die 

i 

■JO F reign be bis zn 10.000 Dollar zn erreicljien. 

Da die Angelegenheit eilt, bitte ich n|m Hire bald- 
mbgliclistr Benaeliriditigung nnd zeichne 
TIocliaclitungsvoll 

ERXST FB. WEISSFLOG. 


Bei Beaut wort ung bitte ich anf die Abteiluhgs-Xummer 
Bezug zn nelimen. 
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Exhibit D." 


I' validation. 


Ernst Er. WeBsfiog. 

Gera. Reuss, Augj. 17, 1022. 

i 

Mr. A. \Y. Lafferty, 

120 Broadway, | 

Xew York. j 

i 

I >ear Str : 

. 1 

1 refer to your various communications witjh reference 
to the Joint Resolution in regard to the release of the 
seized property up to $10,000. j 


As I told von at tin* time, in Berlin, the aggre 


seized property which 1 have to rlaim is computed from 


rate sum of 
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possessions of persons who have instituted me to look 
after their affairs. It would be to "Teat disadvantage if 
the various sums which I shall have to claim, only $10,000 
would be released. You would have to see to it that some 
claims contained in my later total claim would be taken 
into eonsideration in the project of release. 

In order to be able t<> make the necessary preparations 
in this regard, please let me know what measures have to 
be taken, especially what documents and notarial acts are 
necessary, in order to make possible* the application of the 
claims for the release up to $10,000. 

The affair being urgent, please reply by return mail. 

Very truly yours, 

(Signed) ’ * EKXST FR. WEJLSSFLOG. 

22 “ Exhibit E." 

Ernst Fr. \\ eissllog. 

Feriisprecher: No. 27, do und 176. 

Teleuranim-Adresse: Ernst fried (ierareuss. 


Hera. Keuss. Id September, 1022. 


Herrn. 

A. \Y. Eafferty. 

New York. 

120 Broadwav. 


Die (leschiiftsleitung Abtlg. 7 0. MX. 52. 

Ich danke Ilmen fiir Hire Zeileii vom oO. August und 
ware Ilmen dankbar. weim Sie mir noch angeben wollten, 
welche Formalien /.u erfiillen sind bei der Ausstellung del* 
Yollmaehten, mil Kiicksicht darauf, dass bisher die einzel- 
lien IVrsdnlichkeite'n (lurch mich in ilirer (iesamtheit ver- 
tretell wurden. 

I lochacht ungsvoll, 

ERXST FR. WElSSFlAHi. 

Bei Beaut wort ung bitte ich auf die Abteilungs-Xummer 
Bezug zu nelnnen. 
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23 ‘‘ Exhibit E." 

I 

j 

Translation. 

\ 

Ernst Fr. \\ eisstlog. 

c i 

i 

i 

Gera. Reuss, September* 13, 1922. 

Mr. A. \Y. Lafferty, | 

120 Broadway, ! 

New York. 

i 

Dear Sir: j 

I received your letter of the lirst of August ai|d will thank 

you if you will kindlv let me know what fornialities have 
* * • 

to be considered when making out separate powers of at¬ 
torney, in view of tin* fact that up till now 1 halve been act¬ 
ing for the different parties with one power of! attorney. 
Very truly vours, 

(Signed) ' ‘ KRXST I'K. WKlJsSFLOU. 
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Stipulation. 

Filed December 21, 1928. 


It is hereby stipulated and agreed by and between the 
attorney for the plaintiff and the attorney for jthe defend¬ 
ant, Howard Sutherland, as Alien Properly ('usjodian, that 
said defendant shall not be required to answer o;r otherwise 
plead to the plaintiff's bill of complaint until after twenty 
(20) days' notice from the attorney for the plaintiff to the 
attorney for said defendant. i 

i 

RICHARD I.. MKRRjl'K, 

Attorney for the I Plaintiff ’. 

THOMAS E* RHODE£j>, 

Special Assistant to the Attornei/\General, 
Attorney for Howard Sutherland, as 
Alien Property Custodian. 




IS 


A. \V. LAFFERTV VS. n. SCTUEliLAND, a. p. c. 


M nt inn I n hi s m iss hid. 


Piled March 9. 1 929. 


Xow conk's Howard Sutherland. a> Alien Property Cus¬ 
todian, oik* of tin* defendants in the above entitled ease, by 
his attorney, and moves to dismiss the hill of complaint and 
as his reasons therefor assigns the following: 

1. That it appears affirmatively from the hill of complaint 
that the plaintiff herein is seeking to recover an alleged 
debt against property vested in the defendant, Howard 
Sutherland, as Alien Property Custodian, under the terms 
of the Trading with tin* Knemy Act, approved October b, 
1917, which debt, according to the averments of the bill of 
complaint, became owing to and owned by the claim- 
25 ant subsequent to October b, 1917. 

2. That it appears affirmatively from the allega¬ 
tions of the bill oficomplaint that the plaintiff has not stated 
facts suflicient to entitle him to equitable relief under Sec¬ 
tion 9 of the Trading with the Knemv Act. 

.”>. That the plaiintit’f. as assignee, has no standing what¬ 
soever to bring and maintain this action. 

4. That the assignment to the plaintiff, herein referred 
to in tin* bill of complaint, is absolutely null and void and 
of no effect. 

5. That the claim asserted in the bill of complaint is in 
effect one against the United States and the alleged assign¬ 
ment thereof is invalid bv reason of the statutes in such 

* 

cases made and provided. 

b. That this court is without jurisdiction to grant the 

reief prayed for. 

7. That the claim herein did not arise with reference to 
money or other property held by the Alien Property Cus¬ 
todian or the Treasurer of the United States. 

8. That the alleged debt, according to the allegations of 
the bill of complaint, arose with respect to services rendered 
under a contract which is void because it is contrary to pub- 
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lie policy, and a court of equity will not intervene to en¬ 
force such a contract. 

THOMAS K. RIIObES, 
Special Assistant fo the Attorney General, 
Attorney for the Defendant \ Howard 
Sutherland, as Alien Property Custo¬ 
dian. 

i 

j 

26 Notice for Hearing of Motion to Dismiss. 

I 

Filed March 20, 1929. 


Richard L. Merrick, Esquire, 
IVoodward Ruildinu', 
Washington, D. C.: 


Please take notice that the motion Hied by llokvard Suth¬ 
erland, as Alien Property Custodian, one of the defendants 
in the above entitled cause, to dismiss the bill olf complaint 
herein will be on the calendar for a hearing i>n Friday, 
March 29, 1929. | 

THOMAS E. RHODES, 1 ! 

Attorney for the Defendant , Howard Sutherland, 

as Alien Property Custodian. 

\ 

\ 

Service upon me of a copy of the above notieje acknowl¬ 
edged this 18th day of March, 1929. j 

RICHARD L. MERRljcK, 

Attorney for the Plaintiff. 


Decree. 

Filed April 12, 1929. 


This cause came on to be heard upon the hi 1 of com¬ 
plaint and the motion to dismiss filed by the defendant, 
Howard Sutherland, as Alien Property Custodian, and 
after due consideration thereof, it is by the Court this the 
12th day of April, 1929, j 
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Adjudged, ordered and derived that the bill of 
27 complaint he and it hereby is dismissed with costs. 

PEYTON GORDON, 

JUSt ICC. 


From the foregoing decree the plaintiff, by his attorney, 
notes an appeal, in open court, to the Court of Appeals of 
the District of Columbia, and the maximum of an under¬ 
taking for costs is hereby fixed at $100.00 with leave to 

* * 

deposit the sum of $50.00 in cash with the Clerk in lieu 
thereof. 


PEYTON GORDON, 

Justice. 

Metnora ud nut. 


April 25, 1020.—$50 deposited in lieu of bond on appeal. 

Assignment of Krrnrs. 

Filed April 2b. 1929. 


The Court erred: 

1. In granting the motion to dismiss the Bill of Com- 
plaint, filed by defendant, Howard Sutherland. 

2. In not denying the motion to dismiss the Bill of Com¬ 
plaint. filed bv defendant, Howard Sutherland. 

RICHARD L. MERRICK. 
Attorney for Plaintiff . Appellant. 


28 Service of a ropy of the foregoing Assignment of 

Errors is hereby acknowledged this 25th dav of April, 
A. D. 1929. 

THOMAS E. RHODES, 
i Attorucg lor Defendant , 

Howard Sutherland , Appellee. 

Designation of Record. 

Filed April 26, 1929. 


Now comes A. AY. Lafferty, the appellant in the above 
entitled cause, and designates and directs the Clerk to print 
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tlie parts of the record which he desires to have included in 
the transcript, said parts being considered sufficient for 
the determination of the questions raised on appjeal, namely: 

1. The Bill of Complaint of the plaintiff herein and the 
exhibits thereto annexed. 

2. The Stipulation between counsel for plaintiff and coun¬ 

sel for defendant, Howard Sutherland, filed herein on De¬ 
cember ‘21, 192S. 1 

Motion to dismiss the Bill of Complaint fill'd on behalf 
of defendant. Howard Sutherland. 

4. Notice of hearing of motion to dismiss Ijill of Com¬ 
plaint. 

5. Decree dismissing Bill of Complaint and jnotation of 

appeal thereon. j 

(J. Memorandum of deposit of cash in lieu oil* cost bond 
on appeal. | 

7. Assignment of Errors. I 

29 S. This Designation. 

RICHARD L. MERRjLCK, 

Attorney for Plaintiff , Appellant. 

I 

j 

Service of a copy of the aforegoing Designatjion of Rec¬ 
ord is hereby acknowledged this 25th day of 4P r ih A. D. 
1929. * j 

TIloMAS E. RHODES] 

Afforne/j for Defendant, 
Iloieard Sutherland . Appellee . 


50 Supreme Court of the District of Colurhbia. 

Cnited States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suprieme Court 
of the District of Columbia, hereby certifv thel foregoing 
]>ages numbered from 1 to 29, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made pjart of this 
transcript, in cause No. 49141 in Equity, wherein A. W. 
Laffertv is Plaintiff and Wilhelm Ernst Mover! et al. are 

• . % i 

Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 


i 
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In tostimonv whereof I hereunto subscribe niv name and 
• * 

affix tin* seal of said Court, at the City of Washington, in 
said District, this 28th day of June, 1920. 

[Seal Supreme Court of the District of Columbia.] 

FRANK K. (TXXIXGHAM. 

Clerk. 

Fndorsed on cover: District of Columbia Supreme Court. 
Xo. 491 to. A. W. Lafferty. appellant, vs. Howard Suther¬ 
land, as Alien Property Custodian. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jill. 2, 1921b Henry W. Hodges, 
(Jerk. 
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OCTOBER TERM, 1929 


No. 4995 


A. \V. LAKFKRTV, Aim*kllant. | 

■ 

vs. 

HOWARD SUTIiKRLAXD, as Alien Pi^pekty 

( USTODIAN. 


APPEAL FROM THE SFPREME ( (K RT OF THE DISTRICT OF 

(OLl MIJIA. 


BRIEF FOR APPELLANT. 


Statement of Case. 


December 5, 1928, Appellant tiled liis Bill of Com¬ 
plaint in the Supreme Court of tin* District! of Co¬ 
lumbia against Wilhelm Krnst Meyer and others, coil- 
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stituting a parthership tirm of Gera Reuss, Germany, 
trading under the tirm mum* and style of Hrnst Fr. 
W’eissflog, to enforce a lien for attorney’s fees alleged 
to be dm* Appellant against certain funds held in 
Washington. I). (by the Alien Property Custodian, 
Howard Sutlierland. who, as such, was made a party 
defendant. The detailed facts an* succinctly stated 
in the Bill of Complaint ( R. 2). and it would only 
multiply print to repeat them here, except in a general 
way. Personal service wa> had on tin* Alien Property 
Custodian, and service by publication in two news¬ 
papers. and by mailing eopio of the Complaint. and 
later the order of publication, as against tin* absent 
defendants. 

March 0. 1 >. the Alien Property Fustodian filed 

a motion to dismiss the Bill of Complaint (K. IS), 
which was sustained as to the Alien Property Cus¬ 
todian. by the Court, on April 12. 1P2P (IT ‘JO), the 
Court, at th<‘ same time, allowing tin* present appeal 
to this (\>urt ( R. 20). 


Error Assigned. 


•‘The Court erred: 

**1. In granting the motion to dismiss the Bill of 
Complaint, filed by defendant, Howard Sutherland. 

“2. In not denying the motion to dismiss the Bill of 
Complaint, file-b by defendant. Howard Sutherland” 
(R. 14). 


Points of Law and Facts to be Discussed. 


(X<ri K. -After tile above-mentioned proceedings were 
hail as to the defendant, Howard Sutherlamj. as Alien 
Property Custodian, the absent defendants |entered a 
special appearance and liled a motion to dismiss, in 
this same case, which was sustained, and fi[om which 
dismissal appellant lias also appealed to tljiis Court, 
and a separate record i> being printed, and separate 
brief is being prepared by appellant, in that Second ap¬ 
peal, and the two appeals will doubtless bje consoli¬ 
dated, by order of the Court, for the purpose'^ of argu- 
ment.) 


the eight 
, liled bv 


As a complete legal answer to each of 
grounds embodied in tin* motion to dismiss, 
the Alien Property Custodian, appellant desires only 
to cite one case: 

Houston r. Ormes. 252 V. S. 469, anil the au¬ 
thorities there cited. 

i 

! 

We will now take up the eight grounds of tljie motion 
to dismiss and dispose of each one separately:! 


Ground 1. 


“1. That it appears affirmatively from the bill of 
complaint that the plaintiff herein is seekiiig to re¬ 
cover an alleged debt against property vested in the 
defendant, Howard Sutherland, as Alien property 
Custodian, under the terms of the Trading with the 
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Knemv Art, approved October G, 1017. which debt, ac¬ 
cording to the averments of the 1 >il 1 of complaint, be¬ 
came owing to and owned by the claimant subsequent 
to October G, 11*17." 

A NSWKK. 

The answer to ground 1 is that this suit is not 

brought under Section 0 of the Trading with the Knemv 

» « 

Act, and for that reason it is immaterial that the debt 
became due to appellant alter < Ictober G. 101 i. 

Ground 2. 

‘*2. 'That it appears affirmatively from the allega¬ 
tions of the bill of complaint that the plaintiff has not 
stated facts sufficient to entitle him to equitable relief 

under Section ‘0 of tin* Trading with the Knemv Act." 

* * 

Answer. 

file answer to ground 2 also is that appellant's suit 
is not brought under the provisions of Section P of the 
Trading with the Knemv Act. 

Grounds 3. 4 and b. 

“3. That the plaintiff, as assignee, has no standing 
whatsoever to bring and maintain this action. 

*'4. That the assignment to the plaintiff, herein re¬ 
ferred to in the bill of complaint, is absolutely null and 
void and of no effect. 

*‘b. That the claim asserted in the bill of complaint 
is in effect one against the Knited States and the al- 


leged assignment thereof is invalid bv reason of the 

^ V. i t 

statutes in such eases made and provided." ! 

i 

I 

i 

Answer. 

• l 

I 

In Houston r. Ormes, supra. in disposing of the same 

objections that are raised in grounds 3, 4- aind 5, and 

' ! 

referring to the assignment statute of tlie United 

State's, the Supreme Uourt said: 

“Section 3477, Rev. Stats., regulating the as¬ 
signment of claims against the United (States, is 
not an obstacle. As has been held nnjny times, 
the object of Congress in this legislation was to 
protect the Covernnient, not the claimant; and it 
does not stand in the wav of giving efleet to an 
assignment by o})eration of law after he claim 
has been allowed. Erwin r. United States, 97 
U. S. >ii. 3h7: (ioodman r. Xiblack, 102 U. S. 
550, 5(50: Uriee r. Forrest, 173 U. S. 410, 423- 


425. 


Ground 6. 


“0. That this Court is without jurisdiction!to grant 

# # l 

tin* relief praved for." 

* * i 

i 

I 

A NSWER. 

I 

In Houston r. Ormes, supra, the court said | 

‘‘In support of the contention that a (court of 
equity may not control the action of a!n officer 
of the United States within the scopq of his 
authority. Ells r. Roper, 24f> I . S. 335, (is cited; 
but it is not in point; the official duty sought to 
be subjected to control in that case was jiot min- 



isterial, hut 
disc rot ijon. as 


required an exorcise of official 

the opinion slio\v> (p. Md8)." 


Ground 7. 


7. 1 hat 11 i<- claim herein did not arise with ref¬ 
erence to money or other property held by the Alien 
Property ( ustodian or the Treasurer of the United 
States. “ 


A nsw Kin 

Ground i also is based on the erroneous theory that 

» 

this suit is brought under Section !) of the Trading 
with the Enemy Act. which requires that debts col¬ 
lectable thereunder must have arisen “with reference 
to money or other property held bv the Alien Property 
Custodian or the Treasurer of the United States.*' 
W hih‘ the tacts here do show that the claim did arise 
with reference to such moneys, this suit being to en- 
torce a lien tor attorney tecs earned m respect to pro¬ 
ceedings which were had tor the release of said moneys 
from custody, wc nevertheless repeat that ground 7 
was undoubtedly inserted in tie* motion to dismiss on 
the erroneous theory that this suit was brought under 
Section 11 of the Trading with tin* Enemy Act. which 
is not so. 

Ground 8. 


“8. That the alleged debt, according to the allega¬ 
tions of the bill of complaint, arose with respect to 
services rendered under a contract which is void be. 
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cause it is contrary to public policy, andja court of 
equity will not intervene to enforce such a| contract." 


In Houston r. Ormes, supra, the court sajid: 

1 his was a suit in equity, brought hv the 
late Relva A. Lockwood in her lifetime in the 
Supreme ( ourt ol tin* District of Cplumbia, to 
establish an equitable lien for attorney's fees 
upon a land ot £1,200 in the Treasjurv of the 

* t * ■ . i • 

l mted States, appropriated by Congress (Act 
<>f March 4, 1<>17), c. 140, MS Stat. 002, 081) to pay 
a claim lound by the (’ourt <>1* Claim* to be due 
to one Susan Sanders, who was madeidofendant, 
together with the Secretary of the Treasury and 
11 1 (* 1 ren su re r oi t he L. n 11 ed St a t es. jl here* were 
appropriate prayers tor relief by injunction and 
the* appointment of a receiver." 

r 

1 he plaintiff recovered. 

Also, to the same etlect, are the following authorities, 
which are cited by the Supreme ('ourt in jjiouston r. 

(>rmes, supra : 

McGowan r. Parish, MM7 \ \ S. 285, 20p. 

Roberts r. Consaul, 24 App. D. C. A7)|l, 502. 
•Jones r. Rutherford, 20 App. D. 0. 114. 

Sanborn r. Maxwell, IS App. D. C. 245. 

In McGowan r. Paris]]. sttpra, the Supreme Court 
said : 

“McGowan was a lawyer eniyaifod iln practice 
in the District of Columbia, and aftep the con- 
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trad was made, he rendered profosional serv- 
,( *es in id«*i* il. be1o re ( 'omrress and otherwise. 
In ! >erember, IPOi*. McCowan and Parish bein^ 
desirou> of >(*<*iiriinr tin* services of the com¬ 
plainant. hli.jah \. I»rooks!iire. as attonu*v in 
co-operation with Mdiowan. tin* latter made an 
agreement with Brookshire idviiiLC him an un¬ 
divided f)iie-third interest in the contract of 
August 4, P^•(), tin* purpose beiim' to <yj\ - e him 
:) per cent of whatever amount should he 
awarded or collected upon the claim. A short 
lime alter this. Parish and Brookshire entered 
into a written agreement between themselves, 
hy which'the former agreed that he would pav 
to the latter an additional a per cent of the 
amount awarded or appropriated, and that 
Brookshire should have a lieu for the amount 
due him upon the award when made: and 
Brookshire anreed to render ueeessarv and 
proper leii'al services in tin* proseeution of the 
elaim under the direction of Parish. 

I hereafter Mdiowan and Brookshire co-op¬ 
erated. and unquestionably rendered services of 
value. Through their instrumentality, (on- 
u're>> was induced to pass the act of Fehruarv 
17. VM) (c. :>:>!». IV2 Stat. Pil’d). referring the 
claim to the Secretary of the 'Treasury for 
examination and the pavmonl of anv balance 
found <lu<* to Parish under llie rule of damaue> 
laid down by this Court in I’nited States r. 
Behan. Tin l . S. .’Ids, after deducting pavmonts 
alreadv made." 


Wherefore we respectfully ask that the judspnent 
dismissing: the Bill he reversed. 
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Conclusion. 

This suit is brought under the general equity juris¬ 
diction of the court, and not under Sectioji 9 of the 
Trading with the Encmv Act. 

The Supreme Court of the District of Columbia is 

! 

one of general jurisdiction, possessing of the 
powers which bv statute are conferred upon jthe circuit 
and district courts of the Tinted States. jTt lias the 
usual powers incident to a court of equity. | 

1'. S. to use of TTine r. Morse, 218 T. 8j. 493, 504. 

Clark r. Matbewson, 7 App. D. C. 382, |384. 

I 

Equitable liens may always be enforced in ja court of 
equity. 

Loving Moore, 37 App. D. C. 214. j 

Grcil Bros. Co. r. Montgomery, 182 Alq. 291. 

Clapp r. Maurer. 94 Kan. 549, 551. 

Hovev r. Elliott, IIS X. Y. 124. 

I 

Equitable liens are those which arise out of contract 
or the dealings of the parties and impose the jmrden of 
payment upon particular land or property, ;jmd these 
liens mav at anv time be enforced in a court! of chan¬ 


ce rv. 


Greil Bros. Co. r. Montgomery, supra.\ 


Appellant, it is believed, has an equitable lien against 
the funds of the non-resident defendants nojw in the 
hands of the Alien Property Custodian, becah.se those 
funds constitute a part of the general fund as|to which 
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appellant's .services were engaged ami performed. He 
sought, in conformity to his employment, to accom¬ 
plish the release and return to the German defendants 
ot the very finals of which tin* residue now in the hands 
of the Alien Property Custodian constitutes a part. 
Accordingly, under his contract, his fees should he paid 
out of the funds released in part through his efforts. 
1 o that end lie ha> an equitable lien against such funds 
as are now in tin* hands of the Alien Property Cus¬ 
todian. and this Court is the onlv forum where that lien 

can he asserted and entoreed. This suit, brought under 

> 

the general jurisdiction of this Court, seeks an en¬ 
forcement of Appellant's lien. Obviously, the Alien 
Property Custodian, who now has in his possession tin* 
residue ot hinds mentioned, is a proper and necessarv 
party, in tact an indispensable party, to appellant's 
suit. 

In the case of Fletcher /*. Morey, p Fed. ('as. Xo. 
4S(>4. 2 Story oho. oho, the court held: 

“In equity there is no difficulty in enforcing 
a lien or any other equitable claim, constituting 
a charge m r> in. not onlv against real estate, 
but upon personal estate, or n/nni nt the 

Junt'ls of , i fhirti ftersmt. whenever tin* lien or 
"th< r rhinn is a matter of agreoment. against 
the party himself, and his personal representa¬ 
tives. and against any persons claiming under 
him voluntarily, or with notice * every 

such agreement for a lien or charge in mu con¬ 
stitutes a trust, and is accordinglv governed bv 

v * * % 

the general doctrine applicable to trusts. 

(Italics supplied.) 


% * 
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The following additional cases are cited with brief 
statements as to their holdings: 

An agreement by a litigant to pay his jittorney an 
agreed sum in case of success is valid and enforceable. 
Brown r. Mayor, 9 Hun. 587. 

7 

Spencer r. King, 5 Ohio 183. 


And so is an agreement that the attorney shall have 


a percent ape on the amount recovered. 

Ryan r. Martin, 18 Wis. 672. j 

Fa pie v r. Coffin, 12 Grav 420. 
Benedict r. Stuart, 23 Barb. 420. 


An agreement by plaintiff to give his attorney part 
of the proceeds of recovery is valid. 

Sussdorf r. Schmidt, 55 N. Y. 319. j 

King r. X. V. C. & H. R. R. Co., 72 X. Y. 607. 

There is nothing illegal, immoral or against public 
policy in an agreement by an attorney-at-ljaw to pre¬ 
sent and prosecute a claim, either at a lixedjcompensa¬ 
tion oi* for a reasonable percent ape upon tjhe amount 
recovered. 

Wright r. Tebbitts, 1 Otto, 252. I 


An agreement between attorney and clijent, fairly 
made, for contingent fees, will be sustained both in law 
and equity. 

Stanton r. Ilaskin, 1 McArthur, 558.! 

Reverting, finally, to the question of equitable juris¬ 
diction in this case, it is quite true that Section 9 of 

| 

i 

j 

I 

i 
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tin* original Tifading with tin* Kneiny Act. in order to 
secure all cusiodianizc< 1 tuiids and hold tin* same sub¬ 
ject to such disposition as (ona'ress should niake 
theroot “attei: the end of tin* war.** permitted no 
debtor to collect his debt <>ul of said funds bv letral 
process unless 1 the deb] existed before April (>, 1P17 
(the dale we entered the war), and suffered no legal 
proceedings against the custodianized funds except 
those specifically allowed by the act. 1 he object was, 
oi coiirse. to ni'i^erve the ctislo<liani/.ed funds, so that 
they mmht he'disposed <>1 as ( ’ongress should direct 
“alter the end of the war.** 

I»til it now appears, i rom the I acts alleged in the 
Mill, that following the passage of the Settlement of 
W ai' ( lainis .\et o! .March Mb 1P2S, tlie lands here in 
question have been awarded to the absent defendants 
in tliis suit, as their individual property, and virtuallv 
ail ot said tunds have been turned over to the absent 
defendants, only a small residue remaining in the hands 
ol the < tistodian, which likewise Iona - since would have 
been turned over to tin* absent defendants except for 
the pentleneN of tins suit, ’file property involved is no 
longer the property oi the l nileu States, if it ever was 
such, but is now the sole and exclusive property of the 
absent del endani s in this suit. It t lie checks are mailed 
by the 1 'ustouian, and they are ready for mailing to the 
absent defendants in Germany. the appellant will be 
absolutely without remedy, after his years of labor for 
these absent defendants. 

Appellant believes he has pursued the correct 
reined v. 
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Attachment is expressly authorized by Sebtion 30 of 

. ! 

the Sett lenient of 'Wat* Claims Act, but luuj appellant 
at laelied, instead of suing in equity, the full jamount of 
his claim against each one of the individual partners 
would have been withheld by the Custodia|n pending 
this litigation, whereas, under the present suit the 
Custodian has only held hack a sufficient Jump sum 
from all of the partners collectively to cover the amount 
of this suit. 

d'he funds here involved, being no longer in custody 
subject to the disposition of Congress “aft$r the end 
of the war,** they are necessarily the private property 
of the absent defendants in this suit, and impressed 
with the lien of appellant for the inlinitesimajl percent¬ 
age which the absent defendants agreed to Jay appel¬ 
lant for his services in helping to bring about the re¬ 
lease of said funds. 

The verv fact that Congress, bv Section '30 of the 

i 

Settlement of A\ ar (’hums Act of March 10, 1028, made 
funds returnable to former enemy owners sjubject to 
attachment in the Supreme Court of the District of 
Columbia would clearly indicate that the immunity 
from legal or equitable process formerly thrown around 
said funds had been withdrawn. It further shows that 
Congress considered that such immunity from legal or 
equitable process, as to that portion of tljie funds 
awarded to the former enemy owners by the Settle¬ 
ment of War Claims Act, was no longer necessary. 
And it would be a strange anomaly, in the law, if said 
funds arc now subject to attachment by legaljprocess, 
but not subject to the enforcement of a lieh, based 
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upon the same cause of action, brought on the equity 
sick* of the court. Surely Congress never intended that 
a court of eq iity should be discriminated against in 
such a manneriin favor of a court of law, in the same 
tribunal. 

R espect fu 11 y s ubm i 1 1 ed, 

BRIGHT, THOMPSON, HIXRICHS & 
WARRKX, 

S out he r n B n il <1 i ny. 

Washington, I). C\, 
Attorneys For Appellant . 


(9865) 
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Court erf Appeals of the District of (Columbia 


Xo. 4996. 


A. \V. Lafferty, Appellant, 


Howard Sutherland, as Alien Property (histodian. 


Supreme Court of the District of Colunjibia. 


Equity. Xo. 49142. 


A. W. Lafferty, Plaintiff, 


Paul Hollander, Anna Maria Elksa Thorer, A t \na Maria 
Tliorer, Ella Maria Hollander, and Johannes Max Thorer, 
Co-partners, Trading under the Firm Xame aijd Style of 
Theodor Thorer, and Howard Sutherland, as Alien Prop¬ 


erty Custodian, Defendants. 

* 7 


United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court df the Dis¬ 
trict of Columbia, at the City of Washington, in) said Dis¬ 
trict, at the times hereinafter mentioned, the jfollowing 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


1—1996a 
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A. W. LAFFERTY vs. 51 SUTHERLAND, A. P. C. 


1 Suit for Accounting and Enforcement of Lien for 

Attorney Fees. 

Filed December 5. 1J2S. 

In the Supreme Court of the District of Columbia. Holding 

an Equity Term. 

Fquity. No. 41)142. 

A. \Y. Laffkrty, Plaintit'f. 
v. 

Paul Hollander. Anna Maria Elksa Thorer, Anna Mai:ia 
Thorer, Ella Maria Hollander and Johannes Max Thorer, 
Co-partners, Trading under the Firm Xanie and Style of 
Theodor Thorer, and Howard Sutherland, as Alien Prop¬ 
erty Custodian. Defendants. 

I. Plaintiff for his cause of action states that at all 
the times herein mentioned the plaintiff as well as Phelan 
Beale. Esquire, and Paul (Schnit/.ler, Esquire, wen* at¬ 
torneys at law, duly admitted to practice as attornys and 
counsellors at law in all the courts of the State of New 
York, and were each during all of said times actively en¬ 
gaged in the practice of law in the State of New York, and 
that plaintiff's legal residence is Jlo Park Avenue. New 
York City, Xew York. 

II. That at all the times herein mentioned defendants 
Paul Hollander, Anna Maria Elosa Thorer. Anna Maria 
Thorer, Ella Maria Thorer and Johannes Max Thorer. were 
co-partners domiciled and resident in Leipzig, (Jermany, 

and trailing and carrying on business under the firm 

2 name and stvle of Theodor Thorer. 

Ill. That defendant Howard Sutherland is Alien 
Property Custodian, and is sued herein in his official eapac- 

itv as such, and that his official residence is in the Citv of 

• • 

Washington, District of Columbia. 

IV. That in the year 1J21 said co-partnership firm of 
Theodor Thorer employed this plaintiff and said Phelan 
Beale and Paul C. Schnit/.ler, jointlv, as attornevs for said 
lirm in the matter of procuring the release from seizure of 
a large sum of money and other property which had been 
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theretofore* seized and taken into custody by the Alien Prop¬ 
erty Custodian of tin* United States under the Trading 
^ * 

With the Knemy Act, and agreed to pay to tld* plaintiff 
and said Phelan Beale and Paul C. Sclmitzlei], jointly, a 
contingent let* upon tin* value of the money anjd property 
ultimately released as follows: 


On that portion of the recovery up to $1,000 
On the next $4,000 

(hi the next $10,000. . . . 

On the next $35,000 
On the next $50,000 
On the next $100,000 
On the next $300,000 
On all above $500,000 . 


7?; 

6 c /c 

5 % 

Y/o 

♦.> (/ 
•> /< 

2 </ 

1 1 <'! 

1 - /< 


1 


A 


V. That up to June, 1034, this plaintiff and sjjdd Phelan 

Beale and Paul C. Sclmitzler were joint attjorneys for 
3 the Deutsch-Amerikanischer Wirtschaftsverband 

(Oerman American Commerce Association), and 
were such continuously from 1031, and that sajid linn of 
Theodor Thorer was a member of said associatioiji, and that 
both in direct correspondence with this plaintiff and said 
Phelan Beale and Paul (Sclmitzler and in correspondence 
with said association said Theodor Thorer, co-partnership 
approved and ratified the employment of this phjintiff and 
said Phelan Beale and Paul C. Sclmitzler to act a.*j its attor¬ 
neys in the behalf aforementioned on the terms jiforcmen- 
tioned, and that while the terms and conditions of said em¬ 
ployment were not reduced to the form of a written con¬ 
tract, the fees mentioned hereinbefore were stakjd both in 
letters and in printed form and sent to said firm of Theodor 
Thorer and were expressly agreed to in writing by said 
Theodor Thorer. 

VI. That relying* upon said contract of employment 
aforesaid, this plaintiff and said Phelan Beale an<jl Paul C. 
Sclmitzler did act jointly as attorneys for sai<j firm of 
Theodor Thorer from 1931 until 1934, during which time 
this plaintiff and said Beale and Sclmitzler workjed faith¬ 
fully for the passage of appropriate legislation by Congress 
for the release of the said seized property of saiJl firm of 
Theodor Thorer, filing many joint printed briefs before the 
Committees of Congress having such legislation in charge. 
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and before* the President and Cabinet officers having to do 
with the subject of such release, and a> a result of tin* work 
of this plaintiff and said Beale and Schnitzler, or at least 
following said work, which contributed to the end, tin* first 
release law applicable to said seized property was passed 
on March 4, 192.4, known as the Winslow Law, which Act 
set the precedent for the ultimate* release of all of 

4 said property by tin* later Settlement of War Claims 
Act of March 10, 19*28'. 

VII. That under tin* terms of said Winslow Law said 
partners in said firm of Theodor Thorer had released to 
them a large* sum of capital and income* from their said 
eiistodianized property, in excess of $100,000, the* exact 
amount of which! is unknown to plaintiff, and that under 
the following Act of March 10. 1928, said partners in saiel 
firm have received large additional sums from the Alien 
Property Custodian, and are* about to receive large aeldi- 
tional sums fromitlu* Alien Property Custodian under said 
two laws, in e*xe*e*ss of $500,000 over and above tin* first 
$100,000 aforementioned. 

YITT. That the agreement to pay the schedule e>f fees 

direct to this plaintiff by said firm of Theodor Thorer was 

ratified and confirmed at a conference held in the office of 

tills plaintiff at 120 Broadway. Xew York City, on or about 

Januarv 10, 1922, between Arndt Thorer, as the dulv ac- 
• • 

credited agent and representative of said firm of Theodor 
Thorer, and this Plaintiff, at which time said schedule of 
fees were gone over one by one and definitely agreed to. 
Previous to said conference this plaintiff had received a 
letter direct from the firm of said Theodor Thorer, dated 
December 5. 1921, photographic copy of which is hereto 
attached and marked “Exhibit A*\ informing this plain¬ 
tiff that said Arndt Thorer was en route to America as the 
duly accredited agent of said partnership firm of Theodor 
Thorer and authorized to make said agreement. 

5 IX. That on January 14. 1922. said Arndt Thorer 
in a letter to this plaintiff (copy of which in photograph 

is hereto attached and marked “Exhibit B") confirmed to 
this plaintiff that he had entered into an agreement with 
this plaintiff to pay to this plaintiff the regular schedule 
of fees heretofore mentioned in this complaint, upon the re¬ 
lease of the seized property of said firm of Theodor Thorer, 
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j 

and in said last mentioned letter said Arndt |Thorer also 
stated that lie had, in addition, written to!the firm at 
Leipzig to specially confirm the oral agreement he had 
made with this plaintiff. 

X. That on January *27, 1928, said firm jof Theodor 
Thorer wrote a letter direct from Leipzig t(j> this plain¬ 
tiff confirming and ratifying the oral agreement made in 
the office of this plaintiff with Arndt Thorer, jabout Janu¬ 
ary 10, 1922, as aforesaid. Said last mentioned letter is 
hereto attached in photographic copy, and marked “Ex¬ 
hibit C". Said last mentioned letter was dictated bv Paul 

i 

Hollander, the leading member of the firm of shid Theodor 
Thorer, in which he states: 

“Confirming my respects of the 23d inst., T beg to state 
that I received in the meantime news from jMr. Thorer 
about his interview and beg to inform von that T certainly 
will pay you the commission as arranged between the 
Oeutsche-Amerikanischen Wirtschaftsverband and vour 
firm as soon as the matter has been settled. 

“I have always lived up to my obligations.”! 

“Yours verv truly, 

“THEODOR THORER. 


* ? 


fi XI. That at the time of said oral agreement be- 

' 1 

tween Arndt Thorer and this plaintiff ijn the office 
of Plaintiff about January 10, 1922, said Arndt |Thorer ad- 
vised this plaintiff that said form of Theodor Thorer and 
its respective partners would desire that their respective 
claims be filed with the Alien Property Oustodiaiji by others, 
mentioning E. M. Speer, of the Speer Fur Corporation, 
Xew York City as the probable agent who would be desig¬ 
nated to actually receive the money and othe^ property 
from the hands of the Alien Property Custodial, but stat¬ 
ing that such arrangement would not militate ijn any way 
against the obligation of the firm of Theodor iThorer to 
pay to this plaintiff, on the release of said property, the 
foes as set forth in the schedule, as hereinbefore set out. 

XTT. That said last mentioned agreement between said 
firm of Theodor Thorer and this plaintiff is sjtill in full 
force and effect, and that upon the property heretofore re¬ 
leased to said firm of Theodor Thorer under said Winslow 
Law and the Settlement of War Claims Act th^re is now 
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due this plaintiff from said lirm of Theodor Tliorer and 
its respect ive partners sued herein a la rare sum of money, 
at least $10,000, and that said lirm and eaeli of its partners 
now repudiate tin* agreement and all obligations under it, 
and said firm is about to receive the last of its monev and 
other property from the hands of the Alien Property ('us- 
todian and to remow* the same from the United States. 

XIII. That up to this day this plaintiff has never 
7 received any notice from said firm of Theodor 

Tliorer that plaintiff's services were to be dispensed 
with, or that said agreement was broken, and plaintiff con¬ 
tinued to devote all his time, virtually, from 19*21, till the 
passage of tin* general release law of March 10. 1928. to 
the preparation and filing of briefs before the Committees 
of Congress haying such release legislation in charge, and 
in appearing personally before such committees as an ad¬ 
vocate in favor of such release legislation, in behalf of 
said lirm of Theodor Tliorer, and a few other clients who 
had in similar manner employed the legal services of this 
plaintiff in that behalf. 

XIV. That during all of said time this plaintiff kept said 
lirm of Theodor Tliorer fully advised as to plaintiff's work, 
both by written reports, and by sending copies of said 
briefs to said firm of Theodor Tliorer, and that said firm 
of Theodor Tliorer requested that this plaintiff perform 
said service's for it under tin* agreement last aforesaid. 

XV. That this plaintiff at his own expense had printed 
forms of powers of attorney and other necessary blanks 
to be used in connection with the filing of applications 
under th(* release law of March 4, 1923. and the general 
release law of March 10. 19*28, and mailed same to said 
firm of Theodor Tliorer, and by personal conference with 
various members of said firm of Theodor Tliorer this plain¬ 
tiff gave advice and instructions as to how best to pro¬ 
ceed to obtain tin* release of the property of said firm of 

Theodor Tliorer under said laws. 

S XVI. 'That prior to the filing of this suit both 

Phelan Beale and Paul C. Sehnitzler. for good and 
valuable considerations moving from this plaintiff to each 
of them. sold, assigned and transferred to this plaintiff 
all their respective interests in the first contract aforesaid, 
and all rights of■ said Phelan Beale and Paul Schnitzler, or 
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Alien Prop- 
to tli cm hv 


either of them, against said firm of Theodof Thorer, in- 
eluding any and all compensation due said tdielan Beale 
and Paul 0. Schnitzler, or either of them, from said firm 
of Theodor Thorer because of the joint services aforesaid 
performed jointly by this plaintiff and sai(jl Beale and 
Schnitzler for said firm of Theodor Thorer from 1921 to 
1924, inclusive, as aforesaid. 

XVII. That following the passage of the said Winslow 
Law of March 4, 1923, said firm of Theodor Thorer and its 
members, defendants herein, had released to ^liein in capi¬ 
tal and income a sum in excess of $100,0(j)0, the exact 
amount of which is unknown to plaintiff andj can only lie 
ascertained bv an accounting, and that recently under the 
further release legislation of March 10, 19‘j8, said firm 
of Theodor Thorer and its members, defendants herein 

have received and had released to them bv the 

% 

erty Custodian, or are about to have releasee 
the Alien Property Custodian under said law, additional 
sums in excess of $000,000, making total releases under the 
legislation and claims in which this plaintiff aided and 
assisted said firm of Theodor Thorer with his legal serv¬ 
ices for a period of seven years under the agreements afore¬ 
said, more than $700,000, and that under saidj agreements 
aforesaid the said firm of Theodor Thorer is now 
9 indebted to the plaintiff in a sum of ajt least $10,- 
000, for which this plaintiff claims a 1 i<hn upon any 
residue of the original custodianized monies ajnd property 
of said firm of Theodor Thorer in the hands j)f the Alien 
Property Custodian, and that the Alien Property Cus¬ 
todian now holds a balance due said firm |of Theodor 
Thorer, and each of its members, defendants herein, above 
tlie sum of $10,000. i 

XVIII. That prior to the filing of this suit plaintiff de¬ 
manded an accounting of said firm of Theodor jThorer, and 
payment to this plaintiff by said firm of Theodor Thorer 
of the sums due this plaintiff under tin* agreements afore¬ 
said. and that said firm of Theodor Thorer have failed and 
refused, and still fail and refuse to give to plaintiff any 
accounting or to pay to plaintiff anything for his said 
services, or for the thousands of dollars of disbursements 
of the plaintiff in connection with said seven jyears work 
under the agreements aforesaid. 
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XIX. That plaintiff is without full, complete and ade 
<juate redress at law. 


Prayer for Relief. 

Wherefore plainti IT prays the Court for the following 
relief: 

First. That suhpama issue for each of the defendants 
herein named, commanding them to appear and answer this 
complaint as required by law and the rules of this court. 

Second. That this Court will establish by its de- 
10 eree that this plaintiff is entitled to the percentages 
of fees upon all cash and other property released to 
said firm of Thepdor Thorer by the Alien Property Custo¬ 
dian, as were agreed upon by and between said firm of 
Theodor Thorer, and as set out in paragraph IV of this 
(‘omplaint. 

Third. That the Court will order an accounting between 
this plaintiff and the defendants composing the firm of 
Theodor Thorer, defendants herein, to establish the exact 
value of the cash and other property which has been re¬ 
leased to said firm of Theodor Thorer by the Alien Prop¬ 
erty Custodian, as aforesaid, and the amount of fees due 
this plaintiff on account thereof. 

Fourth. ’That tin* Alien Property Custodian be required 
to withhold from release to said firm of Theodor Thorer 
and each of its members, defendants herein, a sum in the 
amount of slo.nOO upon which this plaintiff herein claims 
a lien for attorney fees until this litigation is finally ended. 

Fifth. That this Court will establish by its decree that 
this plaintiff has a lien upon any balances due said firm of 
Theodor Thorer. or any of its members, defendants herein, 
upon any balances due said firm of Theodor Thorer by the 
Alien Property Custodian under the laws aforesaid to the 
amount of any attorney fees due this plaintiff as may be 
found by the accounting herein prayed for. 

Sixth. That this Court will by appropriate order and 
decree subject such balance in the hands of the Alien Prop¬ 
erty Custodian to the satisfaction and payment of such at¬ 
torney fees as majy be found to be due this plaintiff on the 
accounting- herein prayed for. 
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Seventh. That this Court will grant ljmto plaintiff 
such other, further or different relief as the facts 
mav show to be meet and proper in the premises. 

A. W. LAFFERTY, 

Plaintiff. 

RICHARD L. MERRICK, 

Attorney for Plaintiff. 


Verification. 

\ 

City of Washington, ! 

District of Columbia, s$: 

A. W. Laffertv, being first dulv sworn, bn his oath 

• 7 0 k 

states: 

I am tlie plaintiff named in the foregoing epmplaint. I 
have read over said complaint and know ^ts contents. 
Each and evorv statement therein made is true as I verilv 
believe. 

A. W. LAFFERTV. 

i 

1 

Subscribed and sworn to before me this 4thi day of De¬ 
cember, 1928. 

JANET W. LAKE, 

Notary Public. 

Commission expires May 12, 1931. j 

1 

12 “Exhibit A.” j 

Theodor Tliorcr gegriindet 1862. j 

Telegramm Adresse: Thorer, A. B. C. 4th &j K/Sp. and 

v - I 

Lieber's Codes used. 

Fernsprecher Nos. 537 & 593. 

Reichsbank-Oiro-Conto. 

Postscheck Konto, Leipzig, Nr. 5389. 

Leipzig, December .^rd, 1921. 
Briihl 70. j 

Mr. A. W. Laffertv, 

120 Broadway, 

New York. 

Dear Sir: 

j 

I dulv received vour favors of the 12th and l|4th of No- 
vember, contents of which had my best attentiop. 
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In the meantime Mr. IIollend<*r arrived at an under¬ 
standing with tlu* officers of the Deutsch-Amerikanische 
Wirtschaftsverband and lie did not write yon before, be¬ 
cause Mr. Arndt Thorer sails for the I*. S. A. within these 
days and he shall call upon you in the near future. 

I heir to remain, dear Sir, 

Yours faithfullv, 

ppa. THEODOR THORER. 

! FRITZ TIIORER 
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Exhibit B." 


Edward M. Speer, President and Treasurer: John F. Hein- 
lein. Vice-President: Flavton J. lleermance, Secretarv. 

Speer Fur ('orporation, Edward M. Speer. Sole Owner, 
Fur Merchants. 2S 44 West 2bth St. 

San Francisco, (’al., 742 Market St.: Seattle, Wash., 75 

W. Marion St. 

Fable Address: Pomatum or Speermade. 

Sole Selling Agents for ('. ck 17. Fhapal Freres Fie. and 

'Theodor 'Thorer, Leipzig. 


New York. Jan. 14th. 1922. 

Mr. A. \Y. Rafferty, 

120 Broadway, New York Fity. 

Dkai: Sik: 

I received this morning your letter from yesterday con¬ 
tain of whi<4i had mv best attention. According: to our 

• V. 

agreement during mv visit in vour office last Mondav I 
wrote to Leipzig to confirm you by letter that the firm of 
Theodor 'Thorer is willing to pay you your regular fees 
against the property recovered. 

But I must say that I did not expect—after our conver¬ 
sation and after cleaning up all misunderstandings-—that 
vou would use again such terms as you did in the last para¬ 
graph of your letter. 

Verv sincerelv vours, 

ARNDT THORER. 


A. W. LAFFERTY VS. 11 SUTHERLAND, aL P. C. 
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14 “Exhibit C.” 

Theodor Tliorer gegriindet 1862. 

Hol/Sp. ^ ‘ | 

Telegramm Adresse: Tliorer, A. B. C. 4th & 5th Edons 
and Lieber's Codes used. 

Fernsprecher Xos. 537 & 593. ] 


Reichsbank-Giro-Conto. j 

Postscheek Konto, Leipzig, Nr. 5389. j 

Mr. A. \V. Laffertv, I 

120 Broadway, Leipzig, January 

New York. Briilil 70/ j 

Dear Sir : 


27th, 1922. 


Confirming my respects of tlie 23rd inst., I beg to state 
that I received in the meantime news froip Mr. Thorer 
about his interview and beg to inform you thjat I certainly 
will pay you the commission as arranged | between the 
Deutsche Amerikanischen Wirtschafts-Verbalnd and your 
firm as soon as the matter has been settled. 

1 always have lived up to my obligations, i 
Yours verv trulv, I 

THODOR jTHORER. 

15 Stipulation. | 

j 

Filed December 21, 1928. ! 

m rn « • • * * 


It is hereby stipulated and agreed by and |between the 
attorney for the plaintiff and the attorney for, the defend¬ 
ant, Howard Sutherland, as Alien Property Custodian, that 
said defendant shall not be required to answer Or otherwise 
plead to the plaintiff's bill of complaint until hfter twenty 
(20) days' notice from the attorney for the plajintiff to the 
attorney for said defendant. | 

RICHARD L. MERBjlCK, 

Attorney for the\ Plaintiff . 
THOMAS E. RHODlES, 


Special Assistant to the 
General , Attorney for 
Sutherland , as Alien 
Custodian. 


j Attorney 
I Howard 
Property 
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A. W. LA FFF.KTY VS. H Sl'T H ERL AND, A. P. C. 


Motion to Dismiss. 

FiU*d March 2, 1929. 


Xow comes Howard Sutherland, as Alien Property Cus¬ 
todian. one of tin* defendants in the above entitled case, by 
his attorney, and moves to dismiss the hill of complaint and 
as his reasons therefor assigns the following: 

1. That it appears affirmatively from the hill of complaint 
that tin* plaintiff herein is seeking to recover an alleged debt 
against property vested in the defendant, Howard Suther¬ 
land. as Alien Property Custodian, under the terms of the 
Trading with tin* Knemy Act, approved October (), 1917, 
which debt, according to tin* averments of the bill of com¬ 
plaint. became owing to and owned by the claimant 
If) subsequent to October f’>, 190. 

2. That it appears affirmatively from the allega¬ 
tions of the bill of complaint that tin* plaintiff has not stated 
facts sufficient to entitle him to equitable relief under Sec¬ 
tion 9 of the Trading with the Knemy Act. 

d. That the plaintiff, as assignee, has no standing what¬ 
soever to bring and maintain this action. 

4. That tin* assignment to the plaintiff, herein referred 
to in the bill of complaint, is absolutely null and void and of 
no effect. 

b. That the claim asserted in the bill of complaint is in 
effect one against the Cnited States and the alleged assign- 
ment thereof is invalid by reason of the statutes in such 
cases made and provided. 

(j. That this court is without jurisdiction to grant the 
relief prayed for. 

7. That the claim herein did not arise with reference to 
money or other property held by the Alien Property Cus¬ 
todian or tin* Treasurer of the United States. 

5. That the alleged debt, according to the allegations of 
the bill of complaint, arose with respect to services ren¬ 
dered umbo* a contract which is void because it is contrary 
to public policy, and a court of equity will not intervene to 
enforce such a contract. 

THOMAS E. RHODES, 

Special Assistant to the Attorney 
i General. Attorney for the De¬ 

fendant , Howard Sutherland , as 
Alien Property Custodian. 
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A. W. LAFFEHTY VS. II SUTHERLAND, A. Pj C. 

Notice for Hearing of Motion to Dismiss. 
Filed March ‘JO, 1929. 
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Richard L. Merrick, Esquire, 
Woodward Building, 
Washington, D. C.: 


Please 

land, as Alien Property Custodian, one of the defendants in 
the above entitled cause, to dismiss the bill of complaint 
herein will be on the calendar for a hearing on Friday, 
March 29, 1929. 

THOMAS E. RHODES|, 

Attorney for the Defendant, IJotcard Souther¬ 
land, as Alien Property Custodian. 

i 

Service upon me of a copy of the above notice acknowl¬ 
edged this 18th day of March, 1929. 

RICHARD L. MERRjtCK, 

Attorney for the i Plaintiff. 

I 

Decree. j 

Filed April 12, -1929. j 


This cause came on to be heard upon the bill of complaint 
and the motion to dismiss tiled bv the defendant, Howard 
Sutherland, as Alien Property Custodian, and after due 
consideration thereof, it is by the Court this thje 12th day 
of April, 1929, 

Adjudged, ordered and decreed that the [)ill of com- 
18 plaint be and it herebv is dismissed with cjosts. 

PEYTON GORDON, 

' Justice. 

i 

i 

From the foregoing decree the plaintiff, by hi|s attorney, 
notes an appeal, in open court, to the Court of Appeals of 
the District of Columbia, and the maximum of!an under¬ 
taking for costs is herebv fixed at $100.00 with leave to de- 
posit the sum of $50.00 in cash with the Clejrk in lieu 
thereof. 

PEYTON GORDjON, 

\ Justice. 
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A. W. LAFFER TV VS. H Sl'TIIERLANI>. A. P. C. 


Mem or an flu m. 

April 25, 1929.—$50 deposited in lieu of bond on appeal. 

Assignment of Errors. 

Filed April 20. 1929. 


The (’ourt erred : 

1. In granting: the motion to dismiss the Fill of Com¬ 
plaint, filed by defendant, Howard Sutherland. 

2. In not denying the motion to dismiss the Bill of Com¬ 
plaint, filed bv defendant, Howard Sutherland. 

RICHARD L. MERRICK, 

Attorney for Plaintiff, Appall ant. 


19 Service of a copy of the foregoing . 

Errors is hereby acknowledged this 
April, A. D. 1929. 


A 


ssignment of 
25th day of 


THOMAS E. RHODES, 
Attorney for Defendant, 
Howard Satin rland, Appellee. 


Designation of Record. 
Filed April 20, 1929. 

*k 'Jfk ?«t ak 


Now comes A. \\\ Lafferty, the appellant in the above 

entitled cause, and designates and directs the Clerk to print 

the parts of the record which he desires to have included 

in the transcript, said parts being considered sufficient for 

the determination of the questions raised on appeal, 

namelv: 

•> 

1. The Bill of Complaint of the plaintiff herein and the 
exhibits thereto annexed. 

2. The stipulation between counsel for plaintiff and 
counsel for defendant, Howard Sutherland, filed herein on 
December 21, 1928. 

3. Motion to dismiss the Bill of Complaint filed on behalf 
of defendant, Howard Sutherland. 

4. Notice of hearing of motion to dismiss Bill of Com¬ 
plaint. 

5. Decree dismissing Bill of Complaint and notation of 
appeal thereon. 
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A. W. LAFFERTY VS. 11 SUTHERLAND, A. P. <|\ 

6. Memorandum of deposit ot‘ cash in lieu of] cost bond 
on appeal. 

7. Assignment of Errors. 

20 8. This Designation. ] 

RICHARD L. MERRICK, 
Attorney for Plaintiff , Appellant. 

Service of a copy of the aforegoing Designation of Rec¬ 
ord is lierebv acknowledged this ‘doth day of Ajpril, A. 1). 
1929. * "I 

THOMAS E. RHODES] 

Attorney for Defendant, 
Howard Sutherland , \-lppellee. 

21 Supreme Court of the District of Columbia. 

United States of America, i 

i 

District of Columbia . ss: 


I, Frank F. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, lierebv certifv the foregoing 
pages numbered from 1 to 20, both inclusive, t<|> be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause Xo. 49142 in Equity, wherein A. W. 

Laffertv is Plaintiff and Paul Hollander et al. ; re Defend- 

* 

ants, as the same remains upon the tiles and o(* record in 
said Court. 

In testimony whereof l hereunto subscribe* my name and 
• * 

affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of June, 1929. j 

[Seal Supreme Court of the District of Colombia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

• i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4996. A. W 7 . Laffertv, appellant, vs. Howard Suther¬ 
land, as Alien Property Custodian. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jul. 2, 1929. Henry \V. Hodges, 
Clerk. 
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ner>hip linn oi' Leipzig, Germany, trading under tile 
firm name and style of Theodor Tliorer. to enforce a 
lien for attorney's lVe> aliened to he dm* Appellant 
against certain funds held in Washington. I). C., hy the 
Alien Property Custodian. Howard Sutherland, who. 
as siit*li. was made a party defendant. The detailed 
facts are succinctly stated in the Hill of Complaint 
(id 2). and it would only multiply print to repeat them 
here, except in a general way. Personal service was 
had on tin* Alien Property CuModian, and service by 
publication in two newspapers, and by mailing copies 
of the Complaint, and later the order of publication, as 
against the absent defendants. 

March 2. ldihCthe Alien Property Custodian tiled a 
motion to dismiss the Bill of Complaint (R. Ill), which 
was sustained a> to tin* Alien Property Custodian, by 
the Court, on April 12. P.Cp (R. lb), the Court, at tile 
same time, allowing the 'present appeal to this Court 
(R. 13). 


Error Assigned. 


“The Court erred: 

“1. In granting the motion to dismiss the Bill of 
Complaint, tiled by defendant. Howard Sutherland. 

"2. In not del ving the motion to dismiss the Bill of 

• c 

Complaint, tiled by defendant. Howard Sutherland" 
(R. U). 


Foints of Law and Facts to be Discussed. 


! 

(Non-.. Alter the above-mentioned proceedings were 
had as to the defendant. Howard Sulherlanjl. as Alien 
Property l 'ustodian, tin* absent defendants! entered a 
special appearance and tiled a motion to dismiss, in 
this same ease, winch was -ustained, and fjrom which 
dismissal appellant has also appealed to tillis Court, 
and a separate record i> being printed, and ja separate 


brief is being prepared by appellant, in that 


second ap¬ 


peal, and tin* two appeals will doubtless l|>e consoli¬ 
dated, by order of the Court, for the purposi 
ment.) 


l*s of argu- 


As a complete legal answer to each of | the eight 
grounds embodied in the motion to dismiss, filed by 

the Alien Property Custodian, appellant desires onlv 

! 

to cite one case: 

Houston r. Urines. AYJ P. S. 4-1)9, ai|d the au¬ 
thorities there cited. I 

I 

We will now take up the eight grounds of the motion 
to dismiss and dispose of each one separately!: 

j 

Ground 1. 


“1. That it appears affirmatively from tie bill of 
complaint that the plaintiff herein is seeking to re¬ 
cover an alleged debt against property vested in the 
defendant. Howard Sutherland, as Alien Property 
Custodian, under the terms of the Trading! with the 



•t 


hneiny Art, approved October (5, which debt, ac¬ 

cording to the averment > of the bill of eomplaint. be¬ 
came owin- to and owned by the claimant subsequent 
to October (>, 11*17." 

A NSWKIi. 

i he answer p> ground 1 is that this suit is not 
urou—ht under Sect ion 1* of the Trading with the Hneinv 
A cl. and lor that reason it is immaterial that the debt 
became due to appellant after < >ctober b. 11*17. 

11 r< > r x i > 2. 

1 hat it appears affirmatively from the aliena¬ 
tions of the hill of complaint that the plaintiff has not 
-tated tact-* sullicieiil to entitle him to equitable relief 
under Section P pi tin* 1 radiny with tin* Knemv Act." 

A NSWEU. 

idic answer to -round 2 also is that appellant's suit 
is not broil—ht under the provisions of Section 1* of the 
! radin- witi i the Knemy Act. 

t f i;or n ns 4 an n a. 

• >. i hat the plaint id. as assignee, has no standing* 
whatsoever to briny and maintain this action. 

*‘4. Tliat the assignment to the plaintiff, herein re 
! erred to in the bill of complaint. i> absolutely null and 
void and of no effect. 

a. 1 hat the claim asserted in the bill of eomplaint 
IS in effect one ayainst the t’niled States and the al- 



leged assignment thereof is invalid bv reason of the 
statutes in such eases made and provided." 


A xswkk. 

lonsion r. ()rnies, supra. in disposing' ol'jthe same* 
ions that art* raised in grounds .’>, 4- aijid 5, and 
ing to the assignment statute of thy United 
the Supreme (’ourt said : 


oi >led 


re I en 


States 


“Section .4477, l\ev. Stats., regulating the as¬ 
signment ol’claims against the l nited Slates, is 
not an obstacle. As has been held many times, 
the object of Congress in this legislation was to 
protect the Covernment, not tin* claima it : and it 
does not stand in the way of giving effect to an 
assignment by operation oi law alter tile claim 
has been allowed. Krwin r. I nited States, lb 
1 , S. ,‘>!)2. ;:i), ; (Joodman Niblack, 102 I . S. 
7m(>, .">(»(); Cnee Forrest, 1 (•> L. S. |410, 42o- 


427). 


(1 nor no (i. 


••it. 'That this Court is withoul jurisdictioiJ to grant 
: he relief ora ve< 1 !’<>r. ’' 


A NSWKt;. 


In Houston r. Ormos, supra, the court sni(]: 

i , 

“In support of the contention that ;ji court oi 
(»<iuilv mav not control tin* action oi an f-fiico* 
of the Cnited Stales within tin* scope <>! his 
authority. Fils r. Roper. 24(i C. S. MMaj. is cited: 
hut it is not in point: the official duty jsought to 
be subjected to control in that case wa| not min- 



( 


) 


isterial, * * I»T repaired ail exercise of official 
discretion. as T i i«* op.nnni >i;nw> ( ] >. . i ,'IS).’* 

( ii;oi'N*]) 7. 

**<• 1 hat the claim herein (lid n<>t arise wiili ref¬ 
erence ; (! \ or oilier propertv held !>\ the Alien 

Properly ('iistodian or the Treasurer of the l nited 
States. 

A \sw hi:. 

(«round < also is based on tile erroneous tlieorv that 
this suii t-- hroii.-in under Seri ion h of ihe Trading 
with the Kneniy Art. which requires that debts <*<>1- 
icetahle tliereunder must ha\e arisen * * w 11 h reference 
to nioiie> or other property held hy tin* Alien Propertv 
Custodian or tin* Treasurer of the 1’niied States." 
W hiie tin* facts here do -how that the claim did arise 
with reference lo Mich inonevs. this suit henm to en- 
torn* a lien t'<»r a*torne\ fees earned in respect to pro 
coedinirs which wen* ha<l tor the release <»t said inonevs 
* rom cust<uIv, We never!holers 1 'i‘peat that uTonnd » 
was undoubted!) inserted in the motion to dismiss on 
the erroneous theory tliat this suit was drought under 
Section P of the Fi'mliim' with tin* Knemy Act. which 
is not so. 


0norxn S. 

That the alleged d<*ht. according' to tin* allega¬ 
tions of the hill of complaint, arose with respect to 
services rendered tinder a contract which is void he- 



ea use it is contrary lo public policy, aiujl a court of 
equity will not intervene to enforce such ia contract." 


\ N'SWEK. 


I 

hi Houston r. Ormcs, supra, the court said: 

| 

“This was a suit in equity, brought by the 
late I»elva A. Lockwood in her lifetime in the 
Supreme Court of the District of (folumbla. to 
establish an equitable lien for attorney's fees 
upon a fund of $1,400 in the Treasury of the 
l idled States, appropriated by Congress (Act 
of March 4, 15)1 •*>, c. 140, .48 Slat. 0b4,|!)81) to pay 
a claim found by the Court of Claims to be due 
to one Susan Sanders, who was made defendant, 
together with the Secretarv oi the Tifeasurv and 
tin* i’reasurer of the United States. There were 
appropriate pra\ers for relief by injunction and 
the appointment of a receiver." | 


The plaintiff recovered. 

A iso, to t he same effect, a re 1 he following ;jiut horities, 

which are cited by the Supreme Court in (Houston r. 

()rmi*s, supra: j 

MeCowan r. Parish, 447 1 . S. 4Sb, 411"). 

Roberts /*. (’onsaul. 44 App. I). C. boil, bb4. 

Jones /** Rutlierford, 4b App. I). C. 114. 

‘ L 

Sanborn /*. Maxwell, 18 App. D. C. 44|>. 

i 

| 

In McOowan r. Parish, supra, the Supremo Court 
said: 

“McOowan was a lawyer emrau’od ijn practice 
in tlie District of Columbia, and afto|r the con- 

i 
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trad wasi made, !;«• r• ■ i h^* r• • 1 1 j;r<»!«*—■ i«► i• ,* 1 1 >rr\ 
i**os under it, before <’oiiirre-- and otherwise. 
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I», 1!!n;t !r. b*J Stai. 1 r>l -J >. referring jin* 

• • iann to tin* Seere’ary o| tin* i rea-urv for 
examination and tin* payment of any halanre 
Ionnd dm* to Parish under the »*uie ot damages 
laid down hy thi> ('onrl in I’nited State- /*. 
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Where! ore we, re-pert fu 1 1 \ ask that tin* judgment 

smissimr tin* Bill lie reversed. 


Conclusion. 


uity juris- 
n 9 of the 

olumbia is 
ill of the 

I he ei reuit 

II lias tin' 


1 )ii> suit is brought under the general, ec 
diction ol the court, and not under Sectio 
I rading with the Enemy Act. 

Ihe Supreme Court of the Distinct of C 
‘•lie of general jurisdiction, possessing j 
powers which by statute are conferred upon 
and district courts of the Knifed States, 
usual powers incident to a court of equity. 

j 

V. S. to use of TTino r. Morse, 21S K. $. 493, 504. 

<lark r. Mathewson, 7 App. D. C. 382, 384. 

Equitable liens may always be enforced in a court of 
equity. 

Loving r. Moore. 37 App. I). 0. 214. 

Civil Bros. Co. r. Montgomery, 182 Ala. 291. 

Clapp r. Maurer. 94 Kan. 7)49, 7)51. 

Hovey r. Elliott, IIS X. V. 124. 

Equitable liens are those which arise out ojf contract 


burden of 


<»r t he dealings of the parties and impose* the 
payment upon particular land or property, land these 
liens max' at anv tune be enforced in a couij of chan- 
eery. 

Crei! Bros. Co. r. Montgomery, supra\ 


n against 


A p pel la lit, it is believed, lias an equitable lie 
the funds of the non-resident defendants ik|>w in the 
hands of tin* Alien Property Custodian, beealuse those 
funds constitute a part of the general fund asj to which 
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I Iii* 1 ollow in< 4 * adilitional cases arc citei} with brief 
statements as to their holdings: 

An agreement by a litigant to pay his 
agreed sum in case of success is valid and 
Brown' r. Mayor, 9 Ilun. 587. 
s |'miner r. King, 5 Ohio 1 So. 


ittorney an 
*nforceable. 


And so is an agreement that the attorney 
a }>> remfuf/r on the amount recovered. 
Ryan r. .Martin, 18 Wis. (572. 

I'apley r. (’oflin, 12 Gray 420. 
Benedict r. Stuart, 2d Barb. 420. 


f shall have 


An agreement by plaintiff to give his < 

<>l tin* proceeds ot rccoverv is valid. 

Sussdorf r. Schmidt, 55 X. V. ;jl9. 
King r. X. V. C. & H. H. R. Co., 72 X 


ittorney part 


L V. (507 


Idien* is nothing illegal, immoral or agajinst public 
policy in an agreement by an attorney-at-law to pre- 
soiii and prosecute a claim, either at a fixed eompensa- 
iu*n oi loi a reasonable jn ret iff(jfjc upon l|he amount 
recovered. 

Wright r. Tehbilts, 1 Otto, 252. 

An agreement between attorney and clibnt, fairlv 
made, 1 or contingent tees, will be sustained ijioth in law 
and equity. 

Stanton r. Ilaskin, 1 McArthur, 558. j 

j 

Reverting, finally, to the question of equitable juris¬ 
diction in this case, it is quite true that Section 9 of 
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1 

A.ttaehmeiit is expressly authorized hy Section 30 ol 
ijn* Settlement i>i War t laims Ac*t. 1 )111 1 1 a d nppellant 
jjrin'v!. instead ol' -thug in equity, the fulj amount oi‘ 
hi- claim against each one ot' l in* individujd partners 
would haw been withheld hy the Cuslodijin pending 
this litigation, whereas, under the present suit the 
Custodian has only held hack a sufficient j lump sum 
t’l-oin all of t in* parttiers collectively to cover |llu* amount 

i 

of this suit. ! 

The funds here involved, being no longer) in custody 
suhject to the disposition of Congress “after the end 
of die war.” they are necessarily the privatje property 
of the absent defendants in this suit, and | impressed 

i 

with the lien of appellant for the infinitesimal percent¬ 
age which the absent defendants agreed to |>ay appel¬ 
lant for his services in helping to brine' alxjuit the re- 

i 

lease of said funds. j 

The very fact that Congress, b\ Section) 30 of the 
Settlement of War Claims Act of March 10, Ih’JS, made 
funds returnable to former enenn owners subject to 
attachment in tin* Supreme Courl of the District of 

I 

Columbia would clearh indicate that the immunity 
f roni 1 (*e’a 1 or e* j u i ta hi e process formerly t hrow n ai ound 
-aid funds had been withdrawn. It further shows that 
Congress considered that such immunity iroijii legal or 
e, putable process, as to that portion oi t|li(* tunds 
awarded to the former enemy owners hy tjie Settle¬ 
ment of War Claims Act, was no longer ljeeessary. 
And il would he a strange anomaly, in the lajw, if said 
funds are now suhject to attachment by legal process, 
but not subject to the enforcement of a li<!*n, based 
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upon the same cause of action, brought on the equity 

side of 1 he court. Surelv (’ongress never intended that 

• > 

a court of equity should be discriminated against in 
such a manner in favor of a court of law. in the same 
t ribunal. 

Kospect fully submit ted, 

BRIGHT. THOMPSON. HIXRICIIS & 

\V A RRKX, 

Southern Httibl tup, 

\V ashiupi o)i. I>. ( 
Attorneys For Appellant. 
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